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(1991).  This is true even on federal habe-
as review of state convictions.  See Cran-
dell v. Bunnell, 144 F.3d 1213, 1216 (9th
Cir.1998);  Bland v. California Dep’t of
Corrections, 20 F.3d 1469, 1477 (9th Cir.
1994) (citing Brecht, 507 U.S. at 629–30,
113 S.Ct. 1710).  Where a structural error
occurs at trial, an appeals court does not
conduct a harmless error review.  Nor do
we look for a specific showing of prejudice.
As the Supreme Court has held, ‘‘[t]he
existence of such defects TTT requires au-
tomatic reversal of the conviction because
they infect the entire trial process.’’
Brecht, 507 U.S. at 629–30, 113 S.Ct. 1710
(citing Fulminante, 499 U.S. at 309–10,
111 S.Ct. 1246).

Because the use of dual juries at Lam-
bright and Smith’s trial constituted struc-
tural error, we reverse petitioners’ convic-
tions.
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County’s rural water district brought
§ 1983 action against town and town’s
public works authority, alleging violation of
district’s purportedly exclusive right to
provide water service within its service

area. The United States District Court for
the Eastern District of Oklahoma, Frank
Howell Seay, J., granted summary judg-
ment for defendants, and district appealed.
The Court of Appeals, McKay, Circuit
Judge, held that: (1) district’s repurchase
of its loans from Farmers Home Adminis-
tration (FmHA) ended its protection under
statute prohibiting municipal curtailment
of any service provided by water district or
association that is recipient of federal loan,
but encroachments occurring prior to re-
purchase were actionable, and (2) fact is-
sues existed as to whether district made
service available to disputed customers,
during periods it was indebted to FmHA.

Reversed and remanded.

1. Waters and Water Courses O202

To receive protection under statute
prohibiting curtailment of any service pro-
vided by water district or association that
is recipient of federal loan, water associa-
tion must (1) have a continuing indebted-
ness to Farmers Home Administration
(FmHA) and (2) have provided or made
available service to the disputed area; pur-
pose of second inquiry is to determine
whether disputed customers are within as-
sociation’s service area, that is, the area to
which plaintiff provided service or made
service available.  Agricultural Act of
1961, § 306(b), as amended, 7 U.S.C.A.
§ 1926(b).

2. Waters and Water Courses O202

Doubts about whether a water associ-
ation is entitled to protection from compe-
tition, under statute prohibiting curtail-
ment of any service provided by water
district or association that is recipient of
federal loan, should be resolved in favor of
the party indebted to the Farmers Home
Administration (FmHA) that is seeking
protection for its territory.  Agricultural
Act of 1961, § 306(b), as amended, 7
U.S.C.A. § 1926(b).
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3. Waters and Water Courses O202
Fact that rural water district obtained

loan from Farmers Home Administration
(FmHA) to finance a particular project did
not mean that such indebtedness did not
trigger protection for district under stat-
ute prohibiting curtailment of any service
provided by water district or association
that is recipient of federal loan.  Agricul-
tural Act of 1961, § 306(b), as amended, 7
U.S.C.A. § 1926(b).

4. Waters and Water Courses O202
Rural water district’s repurchase of

its loans from Farmers Home Administra-
tion (FmHA), which thereby cancelled dis-
trict’s debt to government, ended protec-
tion of district under statute prohibiting
curtailment of any service provided by wa-
ter district or association that is recipient
of federal loan, but encroachments occur-
ring prior to repurchase were actionable
even after repurchase.  Agricultural Act of
1961, § 306(b), as amended, 7 U.S.C.A.
§ 1926(b);  § 309A(g), as amended, 7
U.S.C.(1988 Ed.) § 1929a(g).

5. Federal Civil Procedure O2491.5
Genuine issues of material fact as to

whether rural water district made service
available to disputed customers, within
meaning of statute prohibiting curtailment
of service provided by water districts that
received federal loans, precluded summary
judgment for town and public works au-
thority in district’s § 1983 action alleging
violation of its purportedly exclusive right
to provide water service within its service
area.  42 U.S.C.A. § 1983;  Agricultural
Act of 1961, § 306(b), as amended, 7
U.S.C.A. § 1926(b).

6. Waters and Water Courses O202
To show that water district has made

service available, within meaning of statute
prohibiting curtailment of service provided
by water districts that received federal
loans, district must have legal right to
provide service.  Agricultural Act of 1961,
§ 306(b), as amended, 7 U.S.C.A.
§ 1926(b).

7. Waters and Water Courses O202
Under Oklahoma law, rural water dis-

tricts are not under a state law duty to
provide service to the customers within
their territories.  82 Okl.St.Ann.
§§ 1324.2, subd. 7, 1324.12.

8. Waters and Water Courses O202
In determining whether water district

has made service available, within meaning
of statute prohibiting curtailment of ser-
vice provided by water districts that re-
ceived federal loans, court should look at
existence of any state law duty to provide
service, which would substantially affect
likelihood that district has provided or
readily can provide service.  Agricultural
Act of 1961, § 306(b), as amended, 7
U.S.C.A. § 1926(b).

9. Waters and Water Courses O202
In determining whether water district

has made service available, within meaning
of statute prohibiting curtailment of ser-
vice provided by water districts that re-
ceived federal loans, court should look at
whether district has in fact made service
available, that is, whether district has
proximate and adequate ‘‘pipes in the
ground’’ with which it has served or can
serve disputed customers within a reason-
able time.  Agricultural Act of 1961,
§ 306(b), as amended, 7 U.S.C.A.
§ 1926(b).

10. Waters and Water Courses O202
A water association meets the ‘‘pipes-

in-the-ground’’ test, to show that it has
made service available within meaning of
statute prohibiting curtailment of service
provided by water districts that received
federal loans, by demonstrating that it has
adequate facilities within or adjacent to the
area to provide service to the area within a
reasonable time after a request for service
is made, which is essentially an inquiry
into whether a water association has the
capacity to provide water service to a giv-
en customer.  Agricultural Act of 1961,
§ 306(b), as amended, 7 U.S.C.A.
§ 1926(b).
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Before PORFILIO, McKAY, and
TACHA, Circuit Judges.

McKAY, Circuit Judge.

Plaintiff–Appellant Sequoyah County
Rural Water District No. 7 appeals the
district court’s entry of summary judg-
ment in favor of Defendants–Appellees
Town of Muldrow, Oklahoma, and Mul-
drow Public Works Authority, a public
trust.1  Plaintiff filed this action under 42
U.S.C. § 1983 claiming that, as a debtor of
the Farmers Home Administration
(FmHA),2 it was entitled to the protection
of 7 U.S.C. § 1926(b), namely, the exclu-
sive right to provide water service within
its service area.  Plaintiff alleged that De-
fendants deprived it of its § 1926(b) rights
by providing water service to certain cus-
tomers within Plaintiff’s service area.
Plaintiff also sought declaratory and in-
junctive relief to prevent Defendants from
selling or continuing to sell water within
its service area as well as damages for
Defendants’ past encroachments.3

I.

Plaintiff is a rural water district incorpo-
rated by the Board of County Commission-
ers of Sequoyah County, Oklahoma, to de-
velop and provide water service to the
rural residents within its territory.  See
OKLA. STAT. ANN. tit. 82, § 1324.3. Plaintiff
was initially established in October 1966 as
Sequoyah County Rural Water District
No. 4. In 1969, Sequoya–4 was dissolved
and all of its assets and liabilities were
assigned to an entity called the Rural Wa-
ter Corporation (RWC).  Finally, in March
1991, the Board of Commissioners trans-
ferred all of the assets and liabilities of
RWC into Sequoyah County Rural Water
District No. 7, which is Plaintiff’s current
name.

Oklahoma law authorizes rural water
districts to borrow money from the federal
government to accomplish the purposes for
which they are established.  See OKLA.

STAT. ANN. tit. 82, § 1324.10(A)(4). As part
of the Consolidated Farm and Rural De-
velopment Act, 7 U.S.C. §§ 1921–2009n,
Congress authorized the Secretary of
Agriculture to make or insure loans to
nonprofit water service associations for
‘‘the conservation, development, use, and
control of water.’’  7 U.S.C. § 1926(a).  In
accordance with these provisions, RWC
began borrowing funds from the FmHA in
1969 to build water service facilities.
RWC eventually became indebted to the
FmHA on three notes.  The first note was
dated April 14, 1969, and was in the
amount of $384,000;  the second was dated
June 9, 1970, and was for $45,500;  and the

1. Two amicus curiae briefs were submitted in
this matter, one on behalf of the City of Bro-
ken Arrow and one on behalf of the Oklahoma
Municipal League, Inc. Although we have
considered the arguments presented by the
amici curiae in our disposition of the issues
raised by the parties, we decline to address
their additional arguments.  See Tyler v. City
of Manhattan, 118 F.3d 1400, 1404 (10th Cir.
1997) (explaining that court should use its
discretion to address additional arguments
raised by amici curiae only in exceptional
circumstances).

2. Although the FmHA is now known as the
Rural Utilities Service, see 7 C.F.R.
§ 1780.3(a), to avoid confusion we will refer
only to the FmHA in this opinion.

3. Plaintiff also sought a constructive trust to
remedy Defendants’ alleged encroachments,
but Defendants claim that Plaintiff has waived
this issue on appeal by failing to raise it in its
opening brief.  Regardless of whether Plain-
tiff has waived this issue on appeal, we leave
the issue of what remedy is appropriate for
the district court on remand.
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third, dated July 15, 1981, was for $388,-
000.

In 1989, RWC elected to repurchase its
notes from the FmHA pursuant to a gov-
ernment debt buy-back program.  See
Omnibus Budget Reconciliation Act of
1986 [OBRA], Pub.L. No. 99–509, § 1001,
100 Stat. 1874 (1986), as amended by Agri-
cultural Credit Act of 1987[ACA], Pub.L.
No. 100–233, § 803, 101 Stat. 1714 (1988)
(codified at 7 U.S.C. § 1929a note).  Ac-
cordingly, on May 5, 1989, RWC borrowed
money from the National Bank for Coop-
eratives and purchased or paid off all of its
then-outstanding indebtedness to the
FmHA at a discounted rate.  After the
buy-back, each of the FmHA notes was
marked ‘‘SATISFIED IN FULL—
FmHA.’’  Appellant’s App., Vol. II at
AP597, AP599.  When RWC’s assets and
liabilities were transferred to Plaintiff in
1991, its obligations to the Bank were in-
cluded in the transfer.  Plaintiff remains
indebted to the Bank at this writing.  On
September 28, 1994, as Sequoyah–7, Plain-
tiff took out another FmHA loan in the
amount of $331,400 to fund the construc-
tion of a project entitled ‘‘Redline.’’  Plain-
tiff remains indebted to the FmHA on the
1994 loan.

We are concerned in this case with three
periods of time during which Plaintiff al-
leges that it was indebted to the FmHA
and during which Defendants allegedly be-
gan serving customers within Plaintiff’s
territory.  The first relevant period of
time is between April 14, 1969, the date on
which RWC first became indebted to the
FmHA, and May 5, 1989, the date on
which RWC repurchased its loans from the
FmHA. Sometime during this time period,
Defendants began providing water service
to two customers within Plaintiff’s territo-
ry, the Gunter Ridge Addition and the
Gold Crown Motel, which at the time was
known as the Diana Motel.

Sometime between May 5, 1989, and
September 28, 1994, the date on which
Plaintiff obtained its final loan from the
FmHA, Defendants began providing water
service to the following additional custom-
ers within Plaintiff’s territory:

(1) Cherokee Rock Addition, Lots 2, 13,
and 14

(2) FWCC Trucking, location number
820138

(3) J.D. Hill, location number 820127
(4) Laster Realty Co., location number

839861
(5) Rasamy Mangboupha, location num-

ber 820149

After September 28, 1994, Defendants
began serving the following customers
within Plaintiff’s territory:

(1) Cherokee Rock Phase I, Lots 1, 3–12
(2) Food Plus/Dollar General Store, lo-

cation number 816937
(3) Bob Pruitt Property (John Bogner),

location number 817806
(4) FWCC Trucking Office, location

number 819929
(5) OK Industries (a/k/a OK Foods), lo-

cation number 816893
(6) J.D. Hill Truckwash, location num-

ber 820166
(7) Doug Harvell, location number

820182

Both Plaintiff and Defendants filed mo-
tions for partial summary judgment, and
Defendants filed a motion to dismiss Plain-
tiff’s state law claims.  In an Order dated
June 12, 1998, the district court denied
Plaintiff’s motion for partial summary
judgment, granted Defendants’ motion for
partial summary judgment, and dismissed
Plaintiff’s remaining claims.4  The court
first explained that to establish its entitle-
ment to protection under § 1926(b), Plain-
tiff must prove that ‘‘(1) it is an ‘associa-

4. Because the parties had entered a stipula-
tion of dismissal as to Plaintiff’s state law
claims prior to the court’s disposition of the
partial summary judgment motions, the court
noted that Defendants’ motion to dismiss was
moot.  See Appellant’s App., Vol. III, Doc. 19

at AP951 n. 2. The parties also entered a
stipulation of dismissal with respect to Plain-
tiff’s two antitrust claims prior to the court’s
summary judgment order.  See id.  Plaintiff
has not raised these issues on appeal.
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tion’ within the meaning of the Act;  (2) it
has a continuing indebtedness to the
FmHA;  and (3) [Defendants have] en-
croached upon or invaded an area to which
[Plaintiff] has ‘made service available.’ ’’
Appellant’s App., Vol. III, Doc. 19 at
AP957 (citation omitted).  Noting that De-
fendants did not contest Plaintiff’s status
as an ‘‘association,’’ the court then held
that, because Plaintiff repurchased its
1969, 1970, and 1981 notes from the FmHa
on May 5, 1989, it was no longer indebted
to the FmHA. Thus, the court found that,
as of May 5, 1989, the protection afforded
to Plaintiff by § 1926(b) was ‘‘extinguished
and no action taken by [Defendants] prior
to that time is actionable.’’  Id. at AP960.
The court then evaluated whether Plaintiff
was entitled to relief for encroachments
occurring after September 28, 1994, the
date on which Plaintiff obtained a new loan
from the FmHA. Because it was undisput-
ed that Plaintiff was indebted to the
FmHA after September 28, 1994, this de-
termination turned on whether Defendants
had ‘‘encroached upon or invaded an area
to which Plaintiff ha[d] ‘made service avail-
able.’ ’’  Id. at AP961.  The court conclud-
ed that Plaintiff had not made service
available to the disputed customers be-
cause it had no duty under state law to do
so, see id., and because it either did not
have sufficiently proximate facilities or suf-
ficient capacity to serve the customers.
See id. at AP964–65.  Its conclusion was
based in part on the fact that Plaintiff
‘‘would require customers[ ] who are al-
ready being adequately served by [Defen-
dants][ ] to pay for improvements to
[Plaintiff’s] distribution system.’’  Id.

II.

We review the grant or denial of sum-
mary judgment de novo, and we apply the
same legal standard employed by the dis-
trict court pursuant to Federal Rule of
Civil Procedure 56(c).  See Kaul v. Ste-
phan, 83 F.3d 1208, 1212 (10th Cir.1996).
Summary judgment is appropriate only
when ‘‘the pleadings, depositions, answers
to interrogatories, and admissions on file,
together with the affidavits, if any, show

that there is no genuine issue as to any
material fact and that the moving party is
entitled to a judgment as a matter of law.’’
Fed.R.Civ.P. 56(c).

When applying this standard, we exam-
ine the factual record and reasonable
inferences therefrom in the light most
favorable to the party opposing sum-
mary judgment.  If there is no genuine
issue of material fact in dispute, then we
next determine if the substantive law
was correctly applied by the district
court.

Wolf v. Prudential Ins. Co. of Am., 50
F.3d 793, 796 (10th Cir.1995).

This court has stated that ‘‘Congress
enacted 7 U.S.C. § 1926(b) as part of a
federal statutory scheme to extend loans
and grants to certain associations provid-
ing soil conservation practices, water ser-
vice or management, waste facilities, or
essential community facilities to farmers,
ranchers, and other rural residents.’’
Glenpool Util. Servs. Auth. v. Creek Coun-
ty Rural Water Dist. No. 2, 861 F.2d 1211,
1214 (10th Cir.1988).  ‘‘The legislative his-
tory of section 1926(b) demonstrates that
Congress intended to protect rural water
districts from competition in order to en-
courage rural water development.’’  City
of Grand Junction v. Ute Water Conser-
vancy Dist., 900 P.2d 81, 88 (Colo.1995);
see also S.REP. NO. 566 (1961), reprinted in
1961 U.S.C.C.A.N. 2243, 2309 (explaining
that 7 U.S.C. § 1926(b) was enacted ‘‘to
assist in protecting the territory served by
such an association facility against compet-
itive facilities, which might otherwise be
developed with the expansion of the
boundaries of municipal and other public
bodies into an area served by the rural
system’’).  In addition, § 1926(b) was in-
tended ‘‘to provide greater security for the
federal loans made under the program.’’
Bell Arthur Water Corp. v. Greenville
Utils. Comm’n, 173 F.3d 517, 520 (4th
Cir.1999).

[1, 2] Section 1926(b) states in full:
The service provided or made available
through any such association shall not
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be curtailed or limited by inclusion of
the area served by such association
within the boundaries of any municipal
corporation or other public body, or by
the granting of any private franchise for
similar service within such area during
the term of such loan;  nor shall the
happening of any such event be the ba-
sis of requiring such association to se-
cure any franchise, license, or permit as
a condition to continuing to serve the
area served by the association at the
time of the occurrence of such event.

7 U.S.C. § 1926(b).  This court has held
that to receive the protection against com-
petition provided by § 1926(b) a water as-
sociation must (1) have a continuing in-
debtedness to the FmHA and (2) have
provided or made available service to the
disputed area.  See Glenpool, 861 F.2d at
1214.  The purpose of the second inquiry
is to determine whether the disputed cus-
tomers are within the water association’s
service area, i.e., ‘‘that area to which
[Plaintiff] provided service or made service
available.’’  Bell Arthur, 173 F.3d at 525.
Doubts about whether a water association
is entitled to protection from competition
under § 1926(b) should be resolved in fa-
vor of the FmHA-indebted party seeking
protection for its territory.  See North Al-
amo Water Supply Corp. v. City of San
Juan, Tex., 90 F.3d 910, 913 (5th Cir.1996)
(‘‘The service area of a federally indebted
water association is sacrosanct.  Every
federal court to have interpreted § 1926(b)
has concluded that the statute should be
liberally interpreted to protect FmHA-in-
debted rural water associations from mu-
nicipal encroachments.’’);  see also Jen-
nings Water, Inc. v. City of North Vernon,
Ind., 895 F.2d 311, 315 (7th Cir.1989) (list-
ing five federal courts which have conclud-
ed that § 1926 should be liberally inter-

preted to protect FmHA-indebted rural
water associations from municipal en-
croachment).

In this appeal, Plaintiff first argues that
the district court erred in finding that,
when Plaintiff repurchased its notes from
the FmHA, it lost the protection to which
it was entitled under 7 U.S.C. § 1926(b).
Plaintiff claims that it has been entitled to
continued protection under § 1926(b) since
1969, when it first became indebted to the
FmHA. Plaintiff also argues that all of the
disputed customers are within its service
area by virtue of both its legal duty to
serve the customers and its capacity to
serve the customers within a reasonable
time after service is requested.  At the
very least, Plaintiff claims that genuine
issues of material fact should have preclud-
ed summary judgment on the issue of
whether it had or could provide sufficiently
proximate and adequate facilities to serve
the disputed customers within a reason-
able time.

A.

[3, 4] We begin our analysis with the
continuing indebtedness prong of
§ 1926(b).  Because there is no question
that Plaintiff was indebted to the FmHA
between April 14, 1969, and May 5, 1989,
and that Plaintiff again became indebted to
the FmHA after September 28, 1994,5 the
critical issue is the effect of Plaintiff’s re-
purchase of its notes from the FmHA on
its status as an FmHA debtor prior to
1994.  Plaintiff argues that the repurchase
did not disrupt its entitlement to protec-
tion from competition under § 1926(b), and
that, as a result, it is entitled to relief not
only for encroachments occurring prior to
the repurchase but also for encroachments

5. Defendants argue that, because Plaintiff ob-
tained its 1994 loan from the FmHA to fi-
nance a particular project, this indebtedness
could not be used to obtain protection for
other customers served by Defendants.  We
reject this argument for two reasons.  First,
even though the loan was used to fund a
particular project, all of Plaintiff’s territory
was pledged as security for the loan.  See

Appellant’s App., Vol. II, Doc. 12 at AP675–
76.  Second, we agree with the Bell Arthur
court’s recent conclusions that there is no
statutory support for the ‘‘position that the
scope of § 1926(b) protection is limited to the
geographical area being financed by the loan
TTT [and that] [i]t would defeat the protec-
tion[ ] intended by that section to [so] limit
[it].’’  Bell Arthur, 173 F.3d at 524.
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occurring between the date of the repur-
chase and the 1994 loan.  Defendants urge
us to affirm the district court’s conclusions
that the repurchase extinguished Plaintiff’s
protection under § 1926(b) and that any
encroachments which occurred prior to
May 5, 1989, are not actionable.

The legislative background of the loan
repurchase program sheds some light on
whether Congress intended the protection
of § 1926(b) to extend to borrowers who
repurchase their obligations from the fed-
eral government.  Congress enacted provi-
sions requiring the FmHA to sell its notes
and other obligations ‘‘[a]s part of an over-
all effort to reduce the federal deficit.’’
Ute Water, 900 P.2d at 89;  see OBRA
§ 1001(a)-(e) (codified at 7 U.S.C. § 1929a
note, subsections (a)-(e)).  Subsequently,
Congress amended OBRA by requiring
the FmHA to provide rights of first refusal
to its debtors before it attempted to sell
the obligations to third party purchasers.
See OBRA § 1001(f), as amended by ACA
§ 803(f) (codified at 7 U.S.C. § 1929a note,
subsection (f)).  As part of the same series
of amendments, Congress enacted the fol-
lowing provision:

Applicability of Prohibition on Cur-
tailment or Limitation of Service.—
Section [1926(b) ] TTT shall be applicable
to all notes or other obligations sold or
intended to be sold under this section.

OBRA § 1001(g), as amended by ACA
§ 803(g) (codified at 7 U.S.C. § 1929a
note, subsection (g)) (emphasis added).

Although § 803(g) clearly extends the
protection of § 1926(b) to situations in
which the government sells notes or other
obligations to third parties, courts have
reached differing conclusions regarding
whether § 803(g) extends the protection to
issuers who repurchase their own notes or
obligations from the government.  The
Colorado Supreme Court addressed the
interpretation of § 803(g) in a case involv-
ing an issuer repurchase in which ‘‘the
intent of the parties TTT was to keep the
TTT bond active and not discharge the
debt.’’  Ute Water, 900 P.2d at 93.  The
intent of the parties was demonstrated not

only by testimony to that effect but also by
the fact that in transferring the bond back
to the water district, the FmHA did not
mark the instrument ‘‘ ‘paid in full,’ which
would have canceled or discharged the
debt.’’  Id. at 94.  Thus, the bond re-
mained outstanding even ‘‘after the [water]
[d]istrict reacquired the instrument.’’  Id.
The court held that § 803(g) extended the
protection of § 1926(b) ‘‘to all notes and
bonds sold by the FmHA—including those
reacquired by the issuer with the intent
not to discharge the instrument, as in the
present case.’’  Ute Water, 900 P.2d at 92
(emphasis added).  Thus, the result in Ute
Water turned on the facts that the parties
did not intend to extinguish the underlying
debt and ‘‘that state law permitted a bond
issuer to reacquire its own bond without
extinguishing the debt.’’  Scioto County
Reg’l Water Dist. No. 1 v. Scioto Water,
Inc., 103 F.3d 38, 41 (6th Cir.1996) (citing
Ute Water, 900 P.2d at 93), cert. denied,
521 U.S. 1111, 117 S.Ct. 2497, 138 L.Ed.2d
1003 (1997).

To date, only two federal circuit courts
have addressed the issue of whether
§ 803(g) extends the protection of
§ 1926(b) to issuers who repurchase their
own obligations from the government.
Relying on applicable statutory language,
congressional intent, and reasons of public
policy, these courts have held that
§ 1926(b) does not apply to situations in
which the issuer repurchases its own notes
or other obligations from, and at the same
time cancels its debt to, the government, in
spite of the apparently contrary indication
in § 803(g).  See Bell Arthur, 173 F.3d at
523;  Scioto Water, 103 F.3d at 42.

In Bell Arthur, the Fourth Circuit ac-
knowledged that providing issuers who re-
purchase their notes with continuing pro-
tection from competition-the approach
taken by the Colorado Supreme Court in
Ute Water and advocated by Plaintiff in
this case ‘‘may have some superficial tex-
tual appeal’’ based on the language of
§ 803(g).  Bell Arthur, 173 F.3d at 522.
The court went on to explain, however,
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that ‘‘a closer reading of the applicable
statutes reveals that such an interpreta-
tion is at odds with their language, the
overall statutory structure, and the con-
gressional purposes.’’  Id. The critical dis-
tinction lay in the fact that when a third
party purchases a note from the FmHA
‘‘the issuer’s indebtedness remains out-
standing,’’ but when an issuer purchases
its own notes from the FmHA, and at the
same time cancels the notes, ‘‘then the
indebtedness ends.’’  Id. at 523.  Accord-
ing to the court, ‘‘[t]he latter transaction
is actually a retirement of the debt by the
issuer rather than a sale of the debt.’’  Id.
(emphasis added).  Because ‘‘the issuer of
the note who exercises the right of first
refusal retires its debt before notes can be
‘sold or intended to be sold[,]’ TTT [the
issuer] cannot receive the § 1926(b) pro-
tection granted by [§ 803(g) ].’’  Id. Thus,
the Fourth Circuit concluded that Con-
gress

could not have meant to include notes
retired because retired notes need no
protection.  The protection afforded by
§ 1926(b) is meant to secure outstanding
notes against default by protecting the
income of the notes’ issuer.  When the
indebtedness-whether to the federal
government or to its assignees-is re-
tired, however, no such protection is
needed.

Id.
The Sixth Circuit similarly held that is-

suers who repurchase their notes from the
FmHA are not entitled to continuing
§ 1926(b) protection.  See Scioto Water,
103 F.3d at 42.  According to the court,
‘‘[w]hen an issuer buys back its own bond
and cancels the debt, TTT it no longer
qualifies as a debtor for § 1926(b) protec-
tion.’’  Id. In the instant case, because the
FmHA marked the water district’s bonds
‘‘ ‘paid in full’ ’’ when the water district
repurchased the bonds, the debt was ‘‘dis-
charged, not sold.’’  Id. Thus, the court
held that, under the circumstances,
§ 803(g) applies only to obligations sold to
third parties, not to debts repurchased by
issuers.  See id.

We agree with the Bell Arthur and Scio-
to Water courts that § 803(g) does not
extend the protection of § 1926(b) to is-
suers who repurchase their obligations
from the government and in so doing dis-
charge or cancel the underlying obligation
to the government.  The overall structure
of the statutory scheme indicates that Con-
gress did not intend § 803(g) to apply to
issuer repurchases.  Because Congress en-
acted the provision requiring the govern-
ment to offer rights of first refusal to
issuers after it enacted the provisions re-
quiring the sale of its debt to the public, it
is likely that Congress considered the two
types of transactions to be separate.  See
OBRA § 1001(a) (codified at 7 U.S.C.
§ 1929a note, subsection (a));  see also
ACA § 803(f) (codified at 7 U.S.C. § 1929a
note, subsection (f)).  It follows that in
referring to notes or obligations ‘‘sold or
intended to be sold’’ in § 803(g) Congress
was referring only to sales to third parties.
Section 803(f) lends credence to this inter-
pretation because it directs the govern-
ment to offer rights of first refusal to
issuers ‘‘ ‘[b]efore conducting a sale of a
portfolio of notes.’ ’’  ACA § 803(f)(1) (co-
dified at 7 U.S.C. § 1929a note, subsection
(f)) (emphasis added);  see Bell Arthur, 173
F.3d at 523.

Two additional justifications support this
analysis.  First, when the government
sells a note or other obligation to a third
party, it must provide some assurance to
the third party about the likelihood that
the debt will be repaid.  As the Fourth
Circuit explained in Bell Arthur, part of
the reason Congress enacted § 803(g) was
‘‘undoubtedly to make [the loans the gov-
ernment was selling] more secure upon
sale and thus more marketable.’’  Bell Ar-
thur, 173 F.3d at 523.  By extending the
§ 1926(b) protection to water associations
‘‘ ‘during the term’ of the loan,’’ § 803(g)
gives ‘‘the third party purchaser the same
assurance of repayment that the federal
government had had as the holder of the
notes.’’  Id. On the other hand, there is no
need to provide assurance of repayment to
an issuer who repurchases its own loan.
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Second, depending on the terms of a third
party sale, the government may remain
liable to the purchaser in the event of a
default by the issuer.  In comparison,
when an issuer repurchases its notes from
the government and simultaneously can-
cels them, there is no risk of continued
governmental liability.  We therefore hold
that § 803(g) does not extend the protec-
tion of § 1926(b) to issuer repurchases
when the underlying debt to the govern-
ment is simultaneously canceled or retired.

In this case, as in Scioto Water, the
notes Plaintiff repurchased from the
FmHA were marked ‘‘SATISFIED IN
FULL,’’ Appellant’s App., Vol. II at
AP597, AP599, and thus ‘‘the debt was TTT

discharged, not sold.’’  Scioto Water, 103
F.3d at 42.  Because the § 1926(b) protec-
tion does not extend to issuers who repur-
chase their own notes or other obligations
from the FmHA and in so doing discharge
the underlying debt to the FmHA, Plaintiff
may not seek relief for encroachments
which occurred or continued to occur be-
tween the date of the repurchase, May 5,
1989, and the date of the final loan, Sep-
tember 28, 1994.  However, we still must
decide whether the encroachments which
occurred prior to May 5, 1989, are action-
able.  Citing Scioto Water, 103 F.3d at 40–
42, and the district court opinion in Bell
Arthur, see Bell Arthur Water Corp. v.
Greenville Utils. Comm’n, 972 F.Supp.
951, 957–59 (E.D.N.C.1997), the district
court in this case held that, because the
repurchase extinguished Plaintiff’s entitle-
ment to protection under § 1926(b), no
encroachments occurring prior to the re-
purchase were actionable.  We disagree.

First, neither Bell Arthur nor Scioto
Water supports the proposition that en-
croachments occurring prior to an issuer
repurchase but during the term of indebt-
edness are not actionable.  The Bell Ar-
thur court simply held that the § 1926(b)
protection did not extend beyond the date
of the repurchase, see Bell Arthur, 173
F.3d at 523–24;  it did not hold that water
associations would not be entitled to relief
for encroachments occurring prior to a
repurchase, i.e., during the period of in-

debtedness.  In fact, this question was not
even before the Bell Arthur court because
in that case the only alleged encroachment
occurred in 1995, which was after the wa-
ter association had repurchased its loans
from the FmHA in 1989 and after it had
obtained a new loan from the FmHA in
1993.  See id. at 520–21.  In Scioto Water,
the court similarly was not required to
decide the issue because the encroachment
in that case occurred after the water dis-
trict repurchased its debt from the FmHA.
See Scioto Water, 103 F.3d at 40.  As in
Bell Arthur, the court merely held that the
water district was not entitled to § 1926(b)
protection for the period after it repur-
chased its bonds from the FmHA and can-
celed its debt.  See id. at 42.

Second, we can think of no reason why a
water association which repurchases or
otherwise repays its debts should lose the
protection to which it was entitled during
the period of indebtedness.  To so hold
would defeat the purpose of offering the
protection because a water association
which repurchased or paid off its debt but
which otherwise met the statutory require-
ments would have no recourse for en-
croachments that occurred or began while
it was indebted to the government.  Such
a rule clearly would defy the language of
§ 1926(b), which expressly prohibits en-
croachments ‘‘during the term of such
loan.’’  7 U.S.C. § 1926(b).  This rule
would also create a disincentive for water
districts to repay their loans and would
encourage municipalities and other com-
petitors to encroach without concern for
any resulting liability.  We therefore con-
clude that, even if a water association has
repurchased its loan and discharged its
debt to the government, encroachments
which occurred during the term of the loan
are protected.

Because Plaintiff was indebted to the
FmHA prior to May 5, 1989, and after
September 28, 1994, it has satisfied the
first prong of the § 1926(b) analysis with
respect to those periods.  We therefore
reverse and remand to the district court
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for further proceedings consistent with
this opinion.6

B.

[5] We now examine whether Plaintiff
has established genuine issues of material
fact with respect to the ‘‘made service
available’’ prong of the § 1926(b) inquiry.
Although we have determined that Plain-
tiff was indebted to the FmHA during the
pre–1989 and post–1994 periods, we must
assess whether Plaintiff made service
available to the customers served by De-
fendants during those periods.7  In addi-
tion, although Plaintiff cannot seek relief
for encroachments occurring between May
5, 1989, and September 28, 1994, because it
was not indebted to the FmHA during that
period, we still must examine whether
Plaintiff has established genuine issues of

material fact concerning whether it made
service available to the customers which
Defendants began serving during that pe-
riod.  We undertake this inquiry for pur-
poses of determining whether Plaintiff
may seek relief for encroachments which
continued beyond the date of the 1994
loan.

[6] Courts are in disagreement about
what is required to satisfy the ‘‘made ser-
vice available’’ requirement of § 1926(b).
One court has held that a water association
may meet the requirement simply by
showing that it has a legal obligation to
provide water service to the customer.
See North Alamo, 90 F.3d at 917 (holding
that a legal duty to provide service is the
‘‘legal equivalent to TTT ‘making service
available’ under § 1926(b)’’).8  Generally,
courts applying the legal duty test have

6. On remand, the district court will be re-
quired to address at least three issues with
respect to the pre–1989 period.  First, as dis-
cussed in greater detail below, Plaintiff must
demonstrate that it ‘‘made service available’’
to the customers that Defendants allegedly
began serving before the repurchase date.
Second, even if Plaintiff has met the require-
ments for § 1926(b) protection for this peri-
od, the applicable statute of limitations may
bar Plaintiff from seeking redress.  Finally,
assuming that Plaintiff meets the require-
ments for § 1926(b) protection and that relief
is not barred by the statute of limitations, the
court must determine what remedy is appro-
priate for Defendants’ encroachments of
Plaintiff’s territory.

7. Defendants argue that certain customers are
not within Plaintiff’s service area because it
failed to comply with state law in forming its
territory, as defined by state law, in 1991.
However, because Defendants do not seem to
challenge the district court’s conclusion that
Plaintiff ‘‘is a continuation of Sequoyah–4 and
its successor, RWC,’’ Appellant’s App., Vol.
III, Doc. 19 at AP957, the contours of Plain-
tiff’s territory should be examined from the
date it came into existence as Sequoyah–4.
Further, this argument is not properly before
us because the district court did not rule on it.
For these reasons, we assume that the disput-
ed customers are within Plaintiff’s territory as
it is defined by state law.  Whether the cus-
tomers are within Plaintiff’s service area is
the subject of this section of our opinion and
depends on whether it made service available
to them within the meaning of § 1926(b).

8. Other courts have emphasized that the wa-
ter association must have a legal right, under
state law, to provide service to the customer.
See Rural Water Sys. # 1 v. City of Sioux Ctr.,
Iowa, 967 F.Supp. 1483, 1525 (N.D.Iowa
1997) (explaining that whether a water asso-
ciation has made service available depends
partly on ‘‘legal authority to provide ser-
vice’’);  Rural Water Sys. # 1 v. City of Sioux
Ctr., Iowa, 29 F.Supp.2d 975, 991 (N.D.Iowa
1998) (indicating that legal right to serve is
required to demonstrate that association
made service available);  cf.  Lexington–South
Elkhorn Water Dist. v. City of Wilmore, Ky., 93
F.3d 230, 238 (6th Cir.1996) (noting water
district’s lack of authorization to provide ser-
vice under Kentucky law).  The distinction
between a legal duty to provide service and a
legal right to provide service is crucial be-
cause, in our view, the latter is always re-
quired.  Without a right to provide service
arising from state law, a water association
would be unable to assert its entitlement to
protection under § 1926(b) in the first in-
stance because the association would not le-
gally have ‘‘provided or made available’’ any
service.  7 U.S.C. § 1926(b);  see also City of
Sioux Ctr., 967 F.Supp. at 1527 (‘‘Where an
indebted association has no legal right to pro-
vide service, it is not required by [7 C.F.R.
§ 1942.17(n)(2)(vii) ] to provide such service,
and, logically, it also should not obtain pro-
tection from § 1926(b) for its illegal provision
of service.’’).  In any event, neither party con-
tests Plaintiff’s right to provide service to the
customers which are undisputably within its
territory.
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looked to state law to make the determina-
tion.  See, e.g., id. at 915–916 (examining
utility’s duty to provide service under Tex-
as law);  Bell Arthur, 173 F.3d at 526
(citing cases examining both existing facili-
ties and state law duty to provide service
and holding that nonprofit water corpora-
tion had no duty to serve under North
Carolina law).  Another approach to meet-
ing the requirement is known as the
‘‘pipe[s]-in-the-ground’’ or ‘‘physical abili-
ty’’ test.  Rural Water Sys. # 1 v. City of
Sioux Ctr., Iowa, 967 F.Supp. 1483, 1525
(N.D.Iowa 1997);  see Pittsburg County
Rural Water Dist. No. 7 v. City of McAles-
ter, No. CIV–97–185–B, 1997 WL 835210,
at *6 (E.D.Okla.1997).  This test examines
whether a water association ‘‘has adequate
facilities within or adjacent to the area to
provide service to the area within a rea-
sonable time after a request for service is
made.’’  Bell Arthur, 173 F.3d at 526;  see
also Lexington–South Elkhorn Water
Dist. v. City of Wilmore, Ky., 93 F.3d 230,
237 (6th Cir.1996) (‘‘[W]hether an associa-
tion has made service available is deter-
mined based on the existence of facilities
on, or in the proximity of, the location to
be served.’’).  Finally, some courts have
examined both the water association’s
state law duty to provide service and the
proximity and adequacy of its facilities in
determining whether it made service avail-
able.  See Bell Arthur, 173 F.3d at 526.
Regardless of the manner in which this
second prong is satisfied, Plaintiff must
have made service available ‘‘prior to the
time an allegedly encroaching association
beg[an] providing service in order to be
eligible for [§ ] 1926(b) protection.’’  Lex-
ington–South, 93 F.3d at 237.

This court has not definitively estab-
lished a standard for meeting the ‘‘made
service available’’ requirement.  In Glen-
pool, we relied on both the association’s
water ‘‘line adjacent to the property and
its responsibilities [to provide water ser-
vice] to applicants within its territory’’ in
concluding that the water association had
made service available to the disputed cus-
tomer.  See Glenpool, 861 F.2d at 1214.
However, Glenpool did not hold that both

a legal duty and proximate and adequate
facilities were required to meet this ele-
ment of § 1926(b).  In fact, Glenpool did
not expressly hold that Oklahoma water
districts have a legal duty to provide ser-
vice;  it merely referred to a specific water
district’s ‘‘responsibilities to applicants
within its territory’’ in affirming a factual
finding by the district court.  Id.

[7] In this case, the district court spe-
cifically determined that Oklahoma ‘‘state
law does not mandate or require rural
water districts to provide water service.’’
Appellant’s App., Vol. III, Doc. 19 at
AP961;  see also Pittsburg County Rural
Water Dist., 1997 WL 835210, at *5 (con-
cluding that Oklahoma law does not im-
pose ‘‘any obligation or duty on TTT the
district to provide service’’).  We agree.
Under Oklahoma law, the provision of wa-
ter service centers around the ‘‘benefit
unit,’’ which is defined as ‘‘a legal right to
one service connection to the district’s fa-
cilities and to participate in the affairs of
the district.’’  OKLA. STAT. ANN. tit. 82,
§ 1324.2(7).  Landowners within a rural
water district’s territory may ‘‘subscribe to
a number of [benefit] units in proportion to
the extent [they] desire[ ] to participate in
the benefits of the improvements’’ made by
the districts.  Id. § 1324.12. ‘‘As long as
the capacity of the district’s facilities per-
mits, participating members TTT may sub-
scribe to additional units upon payment of
a unit fee for each such unit.’’  Id. Fur-
ther, although water districts must inform
the customers within their districts how
many benefit units are available for sub-
scription, the districts have discretion to
grant benefit units to new applicants for
service, who also must pay a unit fee.  See
id.  Two features of these statutes con-
vince us that Oklahoma water districts are
not under a state law duty to provide
service to the customers within their terri-
tories.  First, water districts are not re-
quired to provide additional benefit units
to existing customers unless they possess
the capacity to do so.  See id.  The stat-
utes do not oblige water districts to ex-
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pand their facilities to provide additional
service to existing customers.  Second, wa-
ter districts have discretion to decide
whether to provide benefit units to new
applicants.  In short, we cannot discern
from the Oklahoma statutes a legal obli-
gation to provide service.

[8, 9] Although we have determined
that there is no state law duty to provide
service in this case, we think that the
existence of such a duty is relevant to the
‘‘made service available’’ inquiry because it
substantially affects the likelihood that the
association has provided or readily can
provide service.9  Nevertheless, we do not
think that a such a duty, standing alone, is
sufficient to meet the ‘‘made service avail-
able’’ requirement.  For one thing, to hold
that a legal duty is sufficient to meet the
requirement would be contrary to the lan-
guage of the statute, which provides pro-
tection only against curtailments of ‘‘ser-
vice provided or made available’’ by water
associations.  7 U.S.C. § 1926(b).  In addi-
tion, allowing a water district to meet the
requirement simply by showing a legal
duty to serve may undermine one of the
principal goals of the statute, which is to
‘‘encourage water development by expand-
ing the number of potential users of such
systems.’’  City of Madison, Miss. v. Bear
Creek Water Ass’n, Inc., 816 F.2d 1057,
1060 (5th Cir.1987).  ‘‘Inherent in the con-
cept of providing service or making service
available is the capability of providing ser-
vice, or, at a minimum, of providing service
within a reasonable time.’’  Bell Arthur,
173 F.3d at 526.  If a water association has
a legal duty to provide service but has no
proximate or adequate facilities or cannot
provide them within a reasonable time, it

is the customer who suffers.  For these
reasons, we think that the second prong of
§ 1926(b) should focus primarily on wheth-
er the water association has in fact ‘‘made
service available,’’ i.e., on whether the as-
sociation has proximate and adequate
‘‘pipes in the ground’’ with which it has
served or can serve the disputed custom-
ers within a reasonable time.

[10] As mentioned above, a water asso-
ciation meets the ‘‘pipes-in-the-ground’’
test by demonstrating ‘‘that it has ade-
quate facilities within or adjacent to the
area to provide service to the area within a
reasonable time after a request for service
is made.’’  Bell Arthur, 173 F.3d at 526.
This is essentially an inquiry into whether
a water association has the capacity to
provide water service to a given customer.
See id.;  City of Sioux Ctr., 967 F.Supp. at
1525.  Plaintiff argues that the district
court incorrectly concluded that Plaintiff
did not make service available because it
either did not have facilities proximate to
the customers or because its facilities were
insufficient to meet the customers’ needs.
According to Plaintiff, genuine issues of
material fact should have precluded sum-
mary judgment on these issues.  We ex-
amine the customers in the order in which
Defendants allegedly began providing ser-
vice to them.

The Gunter Ridge Addition and the Gold
Crown Motel are the only two customers
which Defendants allegedly began serving
between April 14, 1969, and May 5, 1989.
The record shows that Plaintiff has a two-
and-a-half-inch line running across the east
side of the Gunter Ridge Addition and a
two-inch line running across the west side.

9. Plaintiff argues, and we agree, that the fed-
eral regulations governing the FmHA loan
program impose a duty to provide service on
loan recipients.  In fact, it is clear that by
accepting loans from the FmHA, Plaintiff
agreed to abide by the governing federal regu-
lations, which specifically require the provi-
sion of adequate service to customers ‘‘within
the service area who can feasibly and legally
be served.’’  7 C.F.R. § 1942.17(n)(2)(vii);  see
Wayne v. Village of Sebring, 36 F.3d 517, 528
(6th Cir.1994) (stating that 7 C.F.R.

§ 1942.17(n)(2)(vii) requires applicants for
FmHA funds to ‘‘agree, as a condition of
receiving funds, that a person within the ser-
vice area who can feasibly and legally receive
water service has a direct and private right of
action against the fund recipient if the recipi-
ent fails to make adequate service available’’).
Because all FmHA loan recipients are subject
to this federal duty, however, we do not think
that the ‘‘made service available’’ requirement
should turn on this duty.
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See Appellant’s App., Vol. I, Doc. 6 at
AP67. Both lines have been in existence
since 1970.  See id.  The only evidence in
the record indicates that the lines were
large enough to meet the potable water
needs of the development and that the
lines could be upgraded to provide fire
protection for approximately $50,000.10

See id. at AP411.  The record also shows
that Plaintiff has a three-inch water line
running across the south side of the prop-
erty of the Gold Crown Motel, see id. at
67, which has been in existence since 1970,
and that this line ‘‘would be sufficient to
provide potable water service to the mo-
tel.’’  Id. at AP411.  We do not think that
this evidence shows, as a matter of law,
that Plaintiff did not have sufficiently
proximate and adequate facilities to serve
these customers or that it would be unable
to provide adequate service within a rea-
sonable period of time.  To the contrary,
we think this evidence at least establishes
genuine issues of material fact as to
whether Plaintiff’s facilities were proxi-
mate and adequate to serve the disputed
customers during the pre–1989 period.

With respect to the customers which
Defendants began serving between May 5,
1989, and September 28, 1994, the record
reveals the following:

(1) Cherokee Rock Addition:  Plaintiff
has a two-inch water line construct-
ed in 1970 which is approximately
200 feet from the development’s con-
nection to Defendants’ water line.
This line ‘‘would be sufficient to pro-
vide potable water service’’ but not

to provide fire protection.  Id. at
AP411.  Plaintiff also has a six-inch
line constructed in 1982 which is ap-
proximately 1320 feet from the con-
nection and ‘‘which is more than suf-
ficient to meet all the water needs of
the’’ development.  Id. at AP66;  see
also id. at AP411 (stating that six-
inch line could provide fire protec-
tion for a cost of approximately
$7,000).

(2) FWCC Trucking:11  Plaintiff has two-
and-a-half-inch lines on the north
and south sides of the property.  See
id. at AP411.  Both lines were con-
structed in 1970.  See id.

(3) J.D. Hill (location number 820127):
The record indicates that Plaintiff
has a two-and-a-half-inch line ap-
proximately 200 feet to the west of
this customer.  See id. at AP67.

(4) Laster Realty Co.:  Plaintiff has a
two-and-a-half-inch line running
across the west side of the property.
See id. at AP68.

(5) Rasamy Mangboupha:  Plaintiff has
a two-and-a-half-inch line construct-
ed in 1970 running approximately
400 feet south of this customer.  See
id. at AP68.

With respect to FWCC Trucking, J.D.
Hill, Laster Realty Co., and Rasamy
Mangboupha, the record indicates that
Plaintiff’s existing facilities could provide
potable water service but not fire protec-
tion.  See id. at AP411.  However, fire
protection could be obtained for these cus-

10. For remand purposes, we point out that
the United States District Court for the North-
ern District of Ohio recently held that, be-
cause § 1926(b) was not enacted to supply
fire protection, a water association’s capacity
to provide fire protection is irrelevant to its
entitlement to protection from competition
under § 1926(b).  See City of Sioux Ctr., 29
F.Supp.2d at 992–94;  cf.  Rural Water Dist.
# 3 v. Owasso Utils. Auth., 530 F.Supp. 818,
823 (N.D.Okla.1979) (stating that § 1926(b)
‘‘was not enacted for the purpose[ ] of fire
protection—it was enacted to provide means
of securing a ‘safe and adequate supply of
running household water.’ ’’ (citation omit-
ted)).

11. The record indicates that there are two
separate FWCC properties, one of which De-
fendants began serving prior to 1994 and one
of which it began serving after 1994.  See
Appellant’s App., Vol. I, Doc. 5 at AP45 (refer-
ring to FWCC Trucking location number
820138, which Defendants began serving pri-
or to 1994, and to FWCC Trucking location
number 819929, which Defendants began
serving after 1994).  In any event, both prop-
erties have two-and-a-half-inch lines approxi-
mately 200 feet away.  See id. at AP67,
AP411.
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tomers for approximately $50,000.  See id.
Like the evidence for the customers which
Defendants began serving prior to May 5,
1989, this evidence is sufficient to establish
genuine issues of material fact with re-
spect to the proximity and adequacy of
Plaintiff’s facilities.

Finally, we think the evidence also pre-
cludes summary judgment on the custom-
ers which Defendants began serving after
September 28, 1994.  The record reveals
the following as to these customers:

(1) Cherokee Rock Phase I:  The record
is unclear about Plaintiff’s facilities
with respect to this development.
However, Plaintiff has alleged that
the facilities for this area are the
same as those for the Cherokee
Rock Addition, described above, i.e.,
a two-inch water line approximately
200 feet from the development’s con-
nection to Defendants’ water line
and a six-inch line approximately
1320 feet from the connection.

(2) Food Plus/Dollar General Store:
Plaintiff has a two-and-a-half-inch
line constructed in 1970 running
across the south side of this proper-
ty.  See id. at AP66.

(3) Bob Pruitt Property:  Plaintiff has a
two-and-a-half-inch line on the north
side of the property and a two-and-a-
half-inch line on the south of the
property.  See id. at AP 411.  Both
lines were constructed in 1970.  See
id.

(4) FWCC Trucking Office:  Plaintiff has
a two-and-a-half-inch line construct-
ed in 1970 running approximately
400 feet to the south of this custom-
er.  See id. at AP67.

(5) OK Industries:  Plaintiff has an
eight-inch line constructed in 1982
approximately one mile to the east of
this customer.  See id. at AP410.
The record indicates that this line
could be extended for approximately

$50,000 to meet the customer’s
needs.  See id.

(6) J.D. Hill Truckwash (location num-
ber 820166):  Plaintiff has a two-and-
a-half-inch line constructed in 1970
running about 400 feet to the south
of this property.  See id. at AP67.

(7) Doug Harvell:  Plaintiff has a two-
and-a-half-inch line running approxi-
mately 200 feet south of this custom-
er.  See id. at AP68.

Although Plaintiff’s current facilities are
sufficient for the customers’ potable water
needs, the record indicates that, for ap-
proximately $50,000, fire protection could
be provided for the Food Plus/Dollar Gen-
eral Store, Bob Pruitt, FWCC Trucking,
J.D. Hill Truckwash, and Doug Harvell
properties.  See id. at AP411.  Plaintiff
has presented sufficient evidence to with-
stand summary judgment with respect to
whether its facilities were sufficiently
proximate to these customers and with
respect to whether it had the capacity to
serve these customers within a reasonable
time.12

In short, although additional clarifying
proof may be needed to establish the exact
distances between Plaintiff’s lines and the
disputed customers’ properties, as well as
Plaintiff’s precise capacity to serve the dis-
puted customers within a reasonable time,
we conclude that Plaintiff has established
genuine issues of material fact with re-
spect to whether it made service available
to the customers.  Indeed, the evidence
indicating that Plaintiff’s pipes ran across
the property of certain customers is cer-
tainly sufficient to show that Plaintiff’s
facilities were proximate to those custom-
ers, and evidence showing longer distances
between Plaintiff’s pipes and the custom-
ers’ properties clearly raises questions of
fact on the issue of proximity.  Viewing
the evidence in a light most favorable to

12. Defendants argue that Plaintiff released its
right to serve the Food Plus/Dollar General
Store and the OK Industries customers and
that it is now estopped to assert the right to
serve these customers.  See Appellee’s Br. at

49.  Because these issues were not considered
by the district court and because the record is
insufficient to address them, we leave these
issues for the district court on remand.
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Plaintiff, we therefore conclude that sum-
mary judgment was improper on the issue
of whether Plaintiff made service available
for the two periods of time for which Plain-
tiff may seek relief under § 1926(b).

III.

In summary, because Plaintiff was in-
debted to the FmHA between April 14,
1969, and May 5, 1989, it is entitled to seek
relief for Defendants’ provision of service
to the customers within Plaintiff’s territory
to which it establishes that it made service
available.  Although Plaintiff is not enti-
tled to recover for any encroachments oc-
curring or continuing between May 5,
1989, and September 28, 1994, because it
was not indebted to the FmHA at the
time, it may recover for encroachments
occurring or continuing after September
28, 1994, the date on which it obtained
another loan from the FmHA, so long as it
establishes that it made service available
to those customers.  We also conclude that
Plaintiff has established genuine issues of
material fact regarding whether it made
service available to the disputed customers
for the encroachments occurring before
1989 and for those occurring or continuing
after 1994.  As noted above, evidentiary
uncertainties should be resolved in favor of
Plaintiff, the party seeking to protect its
territory, on remand.13

Accordingly, the district court’s entry of
summary judgment is REVERSED, and
this case is REMANDED for further pro-
ceedings consistent with this opinion.

,
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Following jury trial, defendant was
convicted in the United States District
Court for the District of Colorado, Daniel
B. Sparr, J., of conspiracy to possess with
intent to distribute methamphetamine,
possession with intent to distribute meth-
amphetamine, and using or carrying a fire-
arm in connection with a drug trafficking
offense. Defendant appealed. The Court of
Appeals, Paul J. Kelly, Jr., Circuit Judge,
held that: (1) defendant was not entitled to
severance of trials; (2) conspiracy convic-
tion was supported by evidence; (3) jury
instructions did not impermissibly lessen
burden of proof; (4) prior conviction was
supported by sufficient evidence to in-
crease defendant’s sentence; (5) sentence
could be based on amount of methamphet-
amine involved, rather than amount of to-
tal mixture; and (6) type of firearm used in
connection with drug trafficking offense
was sentence enhancement, not element of
offense.

Affirmed.

1. Criminal Law O1148

Court of Appeals reviews the court’s
denial of severance for an abuse of discre-
tion, and, to establish an abuse of discre-
tion, the defendant must show actual prej-
udice resulted from the denial.

13. We decline to address the additional argu-
ments raised by Plaintiff in its Reply Brief
because they were not presented to the dis-

trict court and are not relevant to our disposi-
tion of this summary judgment appeal.


